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U.S. CIRCUIT COURT JUSTICES 
TO BE GUESTS OF BAR ASSOCIATION 


N Monday, October 9, for the first time in its history, the United States 
Circuit Court of Appeals, Ninth Circuit, will hold a session in Los 
Angeles. 


The Los Angeles Bar Association considers the occasion of unusual 
importance to the lawyers and litigants of Southern California. 


Therefore, the Bar Association, being desirous of making special recog- 
nition of the event, and to express its appreciation of the action of the Court 
in holding a session here, will give a reception and dinner to the Justices 
on the evening of October 9th. 


The place and hour of the reception and dinner will be announced 
through the daily newspapers, the legal publications, and in notices to be 
mailed to members. 


Members are urged to reserve the date— 


MONDAY, OCTOBER 9, 1939. 
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DIFFERENCES BETWEEN THE 1938 AND 1939 
“HAM AND EGGS” CONSTITUTIONAL AMENDMENTS 


Wo the special election of November 7, 1939, only a few weeks away, 
public interest is being centered upon the differences between the proposed 
“ham and eggs” amendment which was presented to the people at the general 
election of 1938 and the amendment upon which the people of California will vote 
at the coming special election. 


The substantial changes and new provisions are as follows: 


(1) The officers and employees of public bodies have the option to 
accept cash for pension warrants in payment of salaries; the salaries of such 
public officers and employees, whether paid in cash or pension warrants, will 
fluctuate in the same manner as the amount of pension warrants paid to 
pension recipients with the 1937 price index as a base, but not less than 
salaries received at the date of adoption of this proposed amendment. 


(2) The present “Retail Sales Act of 1933,” and the “Use Tax Act 
of 1935,” are “incorporated and made a part of” the proposed amendment, 


(3) The Act provides for the levy of a 3% gross income tax upon 
every person, firm, association, co-partnership, or corporation; upon all gross 
income except income up to $3,000.00 a year, income derived from inter- 
state commerce, income received in pension warrants or exchanged for 
pension warrants within five days of receipt thereof. 


The revenues from this tax are to be used for the following purposes, with 
priority in the order named: 


(a) To supplement the expected decrease in sales and use tax revenues 
by reason of these taxes being inapplicable to transactions consummated in 
pension warrants. 


(b) For the necessary expenses of the inauguration of the Act and the 
advances to the Credit Clearings Bank, hereinafter described. 


(c) To pay the political subdivisions to replace revenues which may be 
lost by reason of the exemption by such subdivisions, of owner-occupied 
homes of a value not to exceed $3,000.00. 


(d) To liquidate the bonded indebtedness of the State and the political 
subdivisions of the State. 


These gross income tax provisions will be administered by a Tax Commission 
consisting of three members, who shall be elected for six years and receive a 
salary of $10,000.00 each per year. The Governor shall appoint the first com 
missioners from a list of six persons submitted by the Administrator. The mem- 
bers of the Commission will have staggered terms, and there shall be one from 
Southern California, one from Central, and one from Northern California. 


It is interesting to note in this regard that the above provisions do not pro 
vide that the gross income tax shall be collected in cash, although it is highly 
probable that the bonded indebtedness of the State and political subdivisions cat- 
not be liquidated except with cash. This inconsistency will undoubtedly require 
judicial interpretation. 


It may be also noted that, although all other officers and employees to be 
appointed to administer the Act can only receive their salaries in pensior 
warrants, there is no provision to this effect with respect to the Tax Com 
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mission. It would therefore appear that it will require a court decision to 
determine whether or not the Tax Commissioners are entitled to demand thei: 
salaries in cash. 

(4) “The Credit Clearings Bank of the State of California” is created 
by the Act, to be governed by a board of directors of seven members 
composed of the Retirement Life Payments Administrator, the State Con- 
troller, Controllers of the two largest counties by population, the Chief 
Deputy Administrator, and First and Second Assistant Administrators. 


The Bank will be financed first by a twenty million dollars issue of bonds 
guaranteed by the State, then by a fifty million dollar stock issue, the 
proceeds of the sale of the stock to be used to redeem the bonds. 


The Bank will accept deposits of cash for (a) demand deposits, 
subject to checking privileges payable in money; (b) savings deposits; 
(c) time deposits, which shall be loaned by the Bank acting as agent 
for the depositor. Deposits may also be made in pension warrants in 
the form of demand deposits subject to checking privileges, payable 
in pension warrants and time deposits, which may be loaned by the Bank 
acting as agent for the depositor. Demand deposits of pension warrants 
will be subject to a weekly 2% charge in lieu of affixing 2¢ stamps to 
each pension warrant. Time deposits of pension warrants will not be 
subject to such weekly 2% charge. However, the amount of such deposits 
may be limited by the Bank, apparently with the intent of making loans 
of pension warrants equivalent to such time deposits. 


Loans shall be made by the Bank out of 80% of its capital funds, 
the Bank acting as agent for the depositors for commercial use with a 
maturity of 90 days, or for agricultural loans, with a maturity of 270 days. 


Pension recipients may borrow money to pay taxes or to make install- 
ment purchases of goods or property. Pension recipients may borrow 
pension warrants upon terms and conditions to be determined by the 
Bank. The Bank is not subject to any taxes imposed by the State or 
any political subdivisions thereof. 

The stock of the Bank, and deposits in the Bank, are exempt from 
execution or attachment. 


The Bank is the sole depositary for all public funds in the State. 


Provision is made for the appointment by the Governor of a per- 
son, firm, corporation or State Department to make not less than two, 
nor more than four, audits of the Bank each year. 


A branch of the Bank will be established within a thousand feet of 
each Bank and branch thereof operating in the State, except in congested 
areas. The Bank through its branches will act as agent of the Ad- 
ministrator for the distribution of pension warrants to pensioners and the 
sale of redemption stamps, for which the Bank will retain 2% of the 
amount of cash received from the sale of stamps as a commission for its 
services to the Administrator. 

(5) The Administrator shall appoint his own legal counsel. How- 
ever, the Attorney General shall render opinions and assist the Legal 
Counsel upon request of the Administrator. 

(6) The recipients of the present Old Age Security pensions may, 
according to the Act, receive sufficient pension warrants which, to- 
gether with their present pension, will amount to 30 pension warrants 
a week. 
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(7) The Administrator is to be subject to the present recall provisions 
of the State Constitution applicable to State elective offices. 


(8) Provision is made for a quarterly audit of the accounts of 
the Administrator by an auditor to be appointed by the Governor. 


(9) The Governor shall appoint a “State Board of Economics,” 
consisting of thirty-four members, which shall include the Administrator, 
two members of the State Assembly, two members of the State Senate, 
other State officials and persons representing employers, employees, and 
thirteen named industries. This Board shall meet twice a year “with the 
duty of devising ways and means for equalizing the distribution of pur- 
chasing power in California to harmonize with the production and pro- 
ductive capacity of the State of California, to the end that producers 
shall find an adequate market for their goods and services, and to the end 
that every citizen of California shall be lifted to the highest practical 
plane of living.” 

The Board shall make recommendations to the Governor in the form 
of proposed legislation, to be submitted by him to the people at the next 
general election. 


The foregoing resume of some of the important changes and additions 
to the proposed amendment indicates that if the proposed amendment is 
approved by the people at the Special Election there will be many novel legal 
problems, in addition to those presented by the preceding amendment, to be 
considered by the legal profession and interpreted and ruled upon by the courts. 


Some of Your Clients Need Trust Service 


For any of the 
different types of Trust ser- 
vice in which your clients can 
best use a Corporate Trustee, 
we invite you to consult us. 


CITIZENS 
NATIONAL 


TRUST & ONA 


ee BANK 
Federal Reserve System 


Federal Deposit Insurance Corporation OF LOS ANGELES 


MAIN OFFICE, SPRING STREET AT FIFTH 











BAR BI 


LOS 


RA 
ter¢ 
a cosm 
the for 
to dea 


Tl 
gauged 
for the 
Law L 
need of 


TI 
studied 
bined t 
staff by 
differen 
mining 
the Ph: 
in Japa 

Of 
the per 
countrie 
commer 
nations 
August 
to the |. 


The 
County 
budget { 
provisio’ 
proxima 
ear-marl} 
library, 
of Angl 

Mai 
ascertain 
ing upor 
recently 
Statutes ; 
encyclop 
mand an 

The 
and Mr. 
ofa rece 


of the ig 








BAR BULLETIN 5 


LOS ANGELES LAWYERS USE MORE FOREIGN LAW 
By John W. Holmes, of the Los Angeles Bar 


RACTICING attorneys of Los Angeles County are showing heightened in- 
terest in the Jaw of foreign nations. Development of Southern California into 
a cosmopolitan center of foreign trade and intercourse has markedly augmented 


the foreign law problems with which the lawyers of this community are requested 
to deal. 


This phenomenon, great with implications for the immediate future, is © 
gauged by the growing demand of Los Angeles attorneys upon local facilities 
for the study of foreign law. The foreign-law section of the Los Angeles County 
Law Library is coming into greater use daily by lawyers who are finding the 
need of recourse to source books on the laws of foreign states. 


The library staff kept an accurate record of the various foreign law problems 
studied in the library during three periods of ten days each. During the com- 
bined thirty days test periods there were brought to the attention of the library 
staff by practicing attorneys, twenty-one questions involving the laws of fifteen 
different nations. The questions ranged through such dissimilar subjects as 
mining law in Equador, the law of wills in Danzig, the statute of limitations in 
the Philippines, coroner’s inquests in Argentina, the law of domestic relations 
in Japan, and workmens’ compensation in Colombia. 


Of particular interest is the fact that 38% of the problems presented during 
the period of the check involved the law of Central and South American 
countries, with whom Southern California seems destined to have an expanding 
commerce, and that 50% of the questions arose with relation to the laws of 
nations which are littoral to the Pacific Ocean. During the ten days from 
August Ist to August 10th, nine problems were presented, all of which related 
to the laws of nations in the Pacific basin. 


The phenomenon of increased use of foreign law materials is reported by 
County Law Librarian, Thomas S. Dabagh, who, in compiling the library’s 
budget for the current year, has given the subject concrete recognition by reaking 
provision for a modest program of expansion of foreign law materials. Ap- 
proximately 9% of the expenditures contemplated for the present fiscal year are 
tar-marked for the augmentation of the facilities for foreign law work in the 
library, without diminishing the normal allotment of funds for the maintenance 
of Anglo-American materials. 


Many of the foreign law problems presented to local attorneys involve the 
ascertainment and proof of foreign laws in local courts. Mr. Dabagh, in report- 
ing upon his plans to the Library Committee of the Los Angeles Bar Association, 
recently stated that he proposed to build up the library’s collection of foreign 
statutes and codes, and that such basic materials will be implemented with reports, 
encyclopedias, digests and other secondary reference works as rapidly as the de- 
mand and available resources justify. 


The widening interest of Los Angeles lawyers in the field of foreign law 
ad Mr. Dabagh’s plans for meeting this new development were the subject 
ia recent report made by the Library Committee to the Board of Trustees 
i the Los Angeles Bar Association. 
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RESOLUTION 
OF 
LOS ANGELES BAR ASSOCIATION 
BOARD OF TRUSTEES 


Wuereas, the Honorable William H. Langdon, Justice of the 
Supreme Court of the State of California, died on the tenth day of 
August, 1939, at the age of sixty-six years, after a long and dis- 
tinguished career as lawyer, educator, and judge; and 

WHEREAS, during his entire career, the late William H. Langdon 
discharged his professional and judicial duties conscientiously, with 
honor and ability, and always with great devotion to the best 
traditions of the bench and bar; and 

Wuereas, the Board of Trustees of the Los Angeles Bar Asso- 
ciation believes that in the death of Justice Langdon a great loss has 
been suffered by the legal profession, and desires to express such 
feeling and the sympathy which it has for his widow and family ; 

Now, THEREFORE, Be It REsSOLvep, that the members of the 
Board of Trustees of the Los Angeles Bar Association express, on 
behalf of its membership, its great appreciation of the services 
rendered to the State and to the bench and bar by Justice Langdon 
during his lifetime, its great regret that his career has been 
terminated, and their deep sympathy for his widow and his family, 
and direct that this resolution be recorded in the permanent records 
of this Association, a copy thereof filed with the Clerk of the 
Supreme Court of the State of California, and a copy thereof 
forwarded to his family. 

Geo. M. BRESLIN, 
Roy V. Reppy, 
J. C. MacrarLanp, 
Committee for the Board. 
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LAW LIBRARY NEWS NOTES 
By Thomas S. Dabagh, Law Librarian 





Commencing with this issue, The Bulletin with the cooperation 
of Thomas S. Babagh, Los Angeles County Law Librarian, will present 
items of current interest to the Judiciary and Bar concerning the Law 
Library. Particular attention will be given to describing briefly the 
more important or interesting law books and pamphlets being ac- 
quired by the Law Library. This material will be classified by sub- 
ject matter and no attempt will be made to review or criticize the 
books and articles listed. The Bulletin Committee will welcome any 
comments which readers may wish to make concerning the usefulness 
of this information and the manner in which the material can be most 
advantageously presented. 


New Services: Plans are progressing rapidly for the establishment 
of a book delivery service recently approved by the members of the 
Law Library in response to a questionnaire submitted. A photo copying 
service, approved at the same time, has already been established, and is 
available to any user of the Library, whether a member of not, upon pay- 
ment of a charge of twenty cents a page. 


Questionnaire Suggestions: Numerous excellent suggestions for im- 
proved service were made in response to the recent questionnaire sent to 
members of the Law Library. These are being considered, and improve- 
ments made as rapidly as possible. Further suggestions are always welcome. 


Department Heads: The following list of department heads may be 
of interest: Frank C. Peters, Field Representative; Paul J. Robinson, Briefs; 
William B. Stern, Catalog; Louis Mantalica, Reference; Howard J. Gra- 
ham, Orders; Hazel Reed, Records. Mabel E. Ransom is Secretary. 


New Books and Articles: Among the materials recently received by 
the Law Library, the following books and articles are of particular interest: 


Administrative Law: “Invective and Investigation in Administrative 
Law,” by Louis L. Jaffe, in the Harvard Law Review for June, discusses 
recent proposals for reform of administrative procedure. 

“The Nature of Administrative Agencies and Practice Before Them,” by 
George M. Morris, in the Indiana Law Journal for August, is devoted to the 
phychological aspect of practice before federal agencies. 


Advertising: “Legal Phases of Advertising,” by Frances Finkelhor, is 
a comprehensive work, including discussion of sky writing, contests, testi- 
monials, and other unusual subjects. 

“Copyright Protection of Advertising,” by Joseph S. Freeland, in the 
Kentucky Law Journal for May, is a rather full analysis of the subject. 


Bankruptcy: The passage of the Chandler Act, which revised the bank- 
tuptey law, has brought about the publication of several books. Of special 
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Attorneys 


Center 


SPRING STREET 
AT FIFTH 


Calling Your Attention to 





ROWAN 
Building 


N.E. Cor. 5th and Spring 
Room 326 


PHONE TUcker 7303 





SECURITY 
Building 


S.E. Cor. 5th and Spring 
Room 401 


PHONE TUcker 3341 





Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 





. New high speed elevator equipment— 


the latest in design and development 
now being installed. 


. A few excellent suites can be arranged 


—well located and attractively finished 
and decorated. 


. Location most central—in the financial 


district within 5 minutes to courts and 
civic center. 


. Especially convenient for attorneys. 


. Close to all forms of transportation— 


urban and interurban—convenient for 
clients and witnesses. 


. Limit height garage and other ample 


parking facilities (special rates to ten- 
ants). 


. Law library for tenants. 


5 


MODERATE. 8&4 7B 
Call — write or ‘phone — for information 


R. A. ROWAN & CO. 


300 ROWAN BUILDING 
TRINITY 0131 
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interest are Moore’s “Bankruptcy Manual,” which includes annotated gen- 
eral orders and a practice guide; Finletter’s ““The Law of Bankruptcy Re- 
organization,” which emphasises the importance of precedents on the law of 
equity receivership ; and Herzog and Menin’s “Bankruptcy Forms and Prac- 
tice,” which is in the nature of a practice guide. 


Contracts: “California Conflict of Laws in Regard to Contracts,” by 
Joseph M. Cormack, in the Southern California Law Review for June, is of 
particular significance to the local practitioner. 


Corporations: “The Federal Corporation Licensing Bill,’ by Winston 
§. Brown, in the Georgetown Law Journal for June, discusses the question 
of federal licenses for corporations. 

“Non-Compliance With Proxy Regulations—Effect on Ability of Cor- 
poration to Hold Valid Meeting,” by Arthur H. Dean, appears in the Cornell 
Law Quarterly for June. 


Foreclosure: ‘“Wiltsie on Mortgage Foreclosure,” is an encyclopedic 
work, which is now revised in a fifth edition, in three volumes. 

“The Effect of Economic Depression Upon Foreclosure,” by A. O. 
Stanley, Jr., in the Kentucky Law Journal for May, considers the “inherent 
power of equity” to intervene at times of economic stress. 


Foreign Trade: “Exporting Through Webb Law Associations,” by 
James L. Brown, in the June issue of the Comparative Law Series, discusses 
the exemption of foreign trade from the anti-trust laws. 

“The Inter-American Commercial Arbitration Commission,” by Thomas 
J. Watson, in the Arbitration Journal for July, tells of the settlement of 
commercial disputes between parties here and in the Latin-American 
countries. 


Labor Law: “The Fansteel Case,” by Henry M. Hart, Jr., and Edward 
F. Prichard, Jr., in the June issue of the Harvard Law Review, is an ex- 
tensive study of the powers of the National Labor Relations Board. 

The entire June issue of the University of Chicago Law Review is de- 
voted to labor law subjects. Control of labor relations in Australia, wage 
policy methods, a review of American labor law, enforcement of collective 
bargaining agreements, and the use of economic data in labor cases, are 
covered. 

The Summer issue of Law and Contemporary Problems contains twelve 
articles on the Wage and Hour Law, and on similar regulation prior thereto. 

“Organized Labor or the Sherman Act,” by David Cohen and Albert 
B. Gerber, in the National Lawyers Guild Quarterly for July, discusses the 
liability of labor unions under the Sherman Act. 


Motion Pictures: An index-digest of court decisions involving the 
movie industry has been published by Dennis Hartman. The viewpoints of 
the actor, producer, distributor and theatre are given consideration. 


Municipal Corporations: “Enforcement of Judgments Against Municipal 
Corporations,” by Gwen T. Coffin, in the Chicago-Kent Law Review for 
June, pays due regard to special problems arising under California law. 


Paternity: “Blood Tests as Evidence of Non-Paternity,” a note by 
John A. Cardon, appears in the May issue of the University of Cincinnati 
Law Review. 
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Property Law: “Cases on Conveyances,” by Arthur T. Martin, covers 
the history of conveyancing, recording systems, and other phases of the 
subject. 

““Immovables’ and the Law of the Situs,” by Walter Wheeler Cook, in 
the Havard Law Review for June, is a critical analysis of no little practical 
value. 

“Vested or Contingent Remainders—The Perennial Enigma,” by Ed- 
mond B. Butler, in the May issue of the Fordham Law Review, treats of 
problems of interpretation of wills and trust instruments. 

“Title by Adverse Possession,” by William F. Walsh, in the New York 
University Law Quarterly Review for May, is an historical review, and an 
analysis of the modern law. 

The Torrens System is advocated in an article by Walter Fairchild and 
William Springer in the June issue of the Cornell Law Quarterly. 


Race Discrimination: “Race Discrimination in Jury Service,” by Ber- 
nard S. Jefferson, in the June issue of the Boston University Law Review, 
covers both state and federal court decisions. 

A detailed note in the Columbia Law Review for June describes “Legis- 
lative Attempts to Eliminate Racial and Religious Discrimination.” 


Taxation: The Law Library now subscribes to all of the State and 
Local Tax Services of both of the principal loose-leaf service publishers, 
and all four of the Federal Tax loose-leaf services. 

“Tax Aspects of Property Settlement Agreements,’ by Frederick E. 
Hines, in the Southern California Law Review for June, is of special in- 
terest in this State. 

“Recent Rulings and Decisions on the Taxation of Estates and Gifts,” 
by Carl L. Bumiller, in the May number of the University of Cincinnati Law 
Review, is a useful review of the federal law. 

The “Traynor plan” for revision of Federal tax procedure is commented 
upon by E. Barrett Prettyman in the June issue of the Georgetown Law 
Journal, and by Montgomery B. Angell in the June issue of the Illinois 
Law Review. 

“Indian Gifts,” by Robert W. Wales, in the Illinois Law Review for 
June, discusses the taxation of revocable trusts. 

Limitations on state property taxes under the federal Constitution are 
set forth by Robert C. Brown in the August number of the Indiana Law 
Journal. 


Torts: “Graphical Method for Rapidly Determining Minimum Speeds 
From Skid Marks,” is described by William W. Harper in the Journal of 
Criminal Law and Criminology for May. 

“A Footnote on Dangerous Animals,” by Mary Coate McNeely, in the 
June issue of the Michigan Law Review, is a comprehensive survey of the 
law on liability for injuries by animals. 

“Passenger for Consideration in Automobile Insurance,” by Robert L. 
Taylor, in the June issue of the Washington University Law Quarterly, dis- 
cusses the degree of protection afforded to such passengers. 


Trial Manual: “Manual for Trial Lawyers,’ by Henry B. Hicks, covers 
each step from the inception of a civil action to the preparation of an appeal, 
and includes forms. 
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COMMUNITY CHEST DRIVE 


OS ANGELES BAR ASSOCIATION, is as usual, well represented in 

the line-up for the coming sixteenth annual appeal of the Community Chest. 
This year, according to Chest leaders, offers general conditions that compel a 
more intense solicitation during the campaign than ever before. The theme 
of the appeal is based upon the thought: “America’s great heart is America’s 
great strength,” with the view that giving generously to the Chest is a concrete 
way of carrying out our personal demonstration of neighborliness and charitable 


impulses. The Community Chest is truly an exclusively American institution. 


Legal talent now mobilized for the campaign include: Gardner Bullis, 
George W. Dryer, Judge Ralph E. Jenny, and Joseph Scott, Community Welfare 
Board of Directors; Olin Wellborn III, chairman public relations department ; 
Judge Harry A. Hollzer and Judge Robert H. Scott, church-chest cooperation ; 
N. E. Youngblood, business division; Col. William Jennings Bryan, Jr., Ray 
L. Chesebro, Frederic H. Vercoe, Ben Harrison, public employees divisions. 
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INADVERTENT LIBEL BY NEWSPAPERS 
IN CALIFORNIA 
By Lyle C. Newcomer, Jr., of the Los Angeles Bar* 


N 1931 the California Legislature enacted Section 48a of the Civil Code. The 
section is a so-called “retraction statute,” and many states have enacted similar 
legislation. Lord Campbell’s Act, sometimes referred to as the “London Libel 
Law,” is no doubt the parent of all retraction statutes.1_ It is obvious that the 
design and intent of a retraction statute is to afford newspapers added protection 
in the case of libels published through mistake or misinformation, by eliminating 
the recovery of punitive damages. 


In California the original retraction statute bill was introduced by a State 
Senator who was the editor of a newspaper in a small northern California town, 
He introduced the bill on behalf of the California Newspaper Publishers Asso- 
ciation, an organization comprised of various rural newspaper publishers. Some 
changes were made in the proposed bill by the Assembly and the statute enacted 





1English Statutes, 6 and 7 Victoria (1843), p. 649: 

“For the better Protection of private Character, and for more effectually 
securing the Liberty of the Press, and for better preventing Abuses in exercising 
the said Liberty, be it enacted by the Queen’s most Excellent Majesty, by and 
with the Advice and Consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the Authority of the same, That 
in any Action for Defamation it shall be lawful for the Defendant (after Notice 
in Writing of his Intention so to do, duly given to the Plaintiff at the Time of 
filing or delivering the Plea in such Action,) to give in Evidence, in mitigation 
of damages, that he made or offered an Apology to the Plaintiff for such 
Defamation before the Commencement of the Action, or as soon afterwards as 
he had an Opportunity of doing so, in case the Action shall have been com- 
menced before there was an Opportunity of making or offering such Apology. 

“II. And be it enacted, That in an action for a Libel contained in any public 
Newspaper or other periodical Publication it shall be competent to the De- 
fendant to plead.that such Libel was inserted in such Newspaper or other periodi- 
cal Publication without actual Malice, and without gross Negligence, and that 
before the Commencement of the Action, or at the earliest Opportunity after- 
wards, he inserted in such Newspaper or other periodical Publication a full 
Apology for the said Libel, or, if the Newspaper or periodical Publication in 
which the said Libel appeared should be ordinarily published at Intervals ex- 
ceeding One Week, had offered to publish the said Apology in any Newspaper or 
periodical Publication to be selected by the Plaintiff in such Action; and that 
every such Defendant shall upon filing such Plea be at liberty to pay into Court 
a Sum of Money by way of Amends for the Injury sustained by the Publication 
of such Libel, and such Payment into Court shall be of the same Effect, 
and be available in the same Manner and to the same Extent, and be subject 
to the same Rules and Regulations as to Payment of Costs and the Form 
of Pleading, except so far as regards the pleading of the additional Facts herein- 
before réquired to be pleaded by such Defendant, as if Actions for Libel had 
not been accepted from the Personal Actions in which it is lawful to pay 
Money into Court under an Act passed in the Session of Parliament held in 
the Fourth Year of His late Majesty, intitled An Act for the further 
Amendment of the Law, and the better Advancement of Justice; and that to 
such Plea to such Action it shall be competent to the Plaintiff to reply gen- 
erally, denying the whole of such Plea.” 


*This article is entered in the Bar Bulletin Legal Article Contest. 
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followed almost verbatim the Iowa retraction law. Although Section 48a has 
been in our Civil Code for approximately eight years it has not as yet been passed 
upon by our appellate courts An examination of Shepard’s California Citator 
shows that until the recent case of Behrendt v. Times-Mirror® our upper courts 
have not so much as cited the section. This seems unusual in view of the fact 
that there are hundreds of newspapers being published daily and weekly through- 
out the State of California. It is also interesting to note that the Iowa re- 
traction statute has never been interpreted by the Iowa Appellate Courts.* 


The purpose of this article is not to discuss the constitutionality of Section 
48a. Undoubtedly the intent of the section is to give a protection to newspapers 
not available to the individual libeler, but similar statutes in other states have 
been held to be constitutional. Rather, in this discussion an effort will be made 
to interpret the section and to present some of the legal problems arising under 
it in order to determine whether the section accomplishes the intent of its 
designers. For the sake of convenience to the reader Civil Code Section 48a is 
here set forth: 

“Libel through misinformation or mistake; Retraction; Pleading; Damages. 

In any action for damages for the publication of a libel in a newspaper, if 





2The retraction statutes of Iowa were enacted in 1915 and appear to have re- 
mained substantially the same until the present time. They are Sections 12413 and 12414 
of the Code of Jowa, 1927, and are as follows: 

Sec. 12413: 

“Libel—retraction—actual damages. In any action for damages for the 
publication of a libel in a newspaper, if the defendant can show that such 
libelous matter was published through misinformation or mistake, the plaintiff 
shall recover no more than actual damages, unless a retraction be demanded 
and refused as hereinafter provided. Plaintiff shall serve upon the publisher 
at the principal place of publication a notice specifying the statements claimed 
to be libelous, and requesting that the same be withdrawn.” 

Sec. 12414: 

“Retraction—actual—, special and exemplary damages. If a retraction or cor- 
rection thereof be not published in as conspicuous a place and type in said 
newspaper as were the statements complained of, in a regular issue thereof 
published within two weeks after such service, plaintiff may allege such notice, 
demand, and failure to retract in his complaint and may recover both actual, 
special and exemplary damages if his cause of action be maintained. If such 
retraction be so published, he may still recover such actual, special, and ex- 
emplary damages, unless the defendant shall show that the libelous publication 
was made in good faith, without malice and under a mistake as to the facts.” 


330 Cal. App. (2d) 77, 85 Pac. (2d) 949 (1938). In this case the jury awarded 
plaintiff $10,000 compensatory damages and $15,000 punitive damages. On a motion for 
new trial the court ruled that a new trial would be granted unless plaintiff remitted 
the punitive damages. Plaintiff remitted and defendant then appealed from the judg- 
ment for compensatory damages. Therefore on the appeal the question of punitive 
damages was not involved. 


4See Iowa Shepard’s Citator. The Iowa cases dealing with mitigation generally 
tefer to Section 3503 of the Iowa Code of 1897, which reads as follows: 

“In any action brought to recover damages for an injury to person, character 
or property, the defendant may set forth, in a distinct division of his answer, 
any facts, of which evidence is legally admissible, to mitigate or otherwise 
reduce the damages, whether a complete defense or justification be pleaded or 
not, and he may give in evidence the mitigating circumstances, whether he proves 
the defense or justification or not, and no mitigating circumstances shall be 
proved unless pleaded, except such as are shown by or grow out of the testi- 
mony introduced by the adverse party; and in actions for slander or libel, 
an unproved allegation of the truth of the matter charged shall not be deemed 
proof of malice unless the jury on the whole case finds that such defense 
was made with malicious intent.” 


5See article “Inadvertent Newspaper Libel and Retraction,” 32 Ill. Law Rev., 36 (1937). 
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the defendant can show that such libelous matter was published through mis- 
information or mistake, the plaintiff shall recover no more than actual damages, 
unless a retraction be demanded and refused as hereinafter provided. Plaintiff 
shall serve upon the publisher at the place of publication a notice specifying the 
statements claimed to be libelous, and requesting that the same be widthdrawn. 
If a retraction or correction thereof be not published in as conspicuous a place 
and type in said newspaper as were the statements complained of, in a regular 
issue thereof published within two weeks after such service, plaintiff may allege 
such notice, demand and failure to retract in his complaint and may recover both 
actual, special and exemplary damages, if his cause of action be maintained. If 
such retraction be so published, he may still recover such actual, special, and 
exemplary damages, unless the defendant shall show that the libelous publication 
was made in good faith, without malice, and under a mistake as to the facts. 
(Added by Stats. 1931, p. 2034.)” 


Under the early California cases considerable confusion had arisen regard- 
ing punitive damages in libel actions. However, in Davis v. Hearst,® Justice 
Henshaw reviewed the former opinions and established certain definite principles 
regarding damages in libel actions. He stated that in the publication of an 
article libelous per se two types of malice might be found, 7. e., malice in law 
and malice in fact.*/ The former is often called “legal malice’’ and was defined 
as a wrongful act done intentionally without just cause or excuse.* Such malice 
exists independently of the existence of ill will, and is the malice. which the law 
presumes from the publication of defamatory matter and for which compensatory 
damages are recoverable.® 

Malice in fact was defined by Justice Henshaw as a state of mind arising 
from hatred or ill will evidencing a willingness to vex, annoy or injure another 
person.’ Former cases had held that malice in fact was important in two 
contingencies—to rebut a plea of privilege and to lay the necessary foundation 
for the recovery of punitive damages.‘ Justice Henshaw stated that malice in 
fact had to exist before punitive damages could be awarded and the burden was 
upon the plaintiff to prove that such malice was actually present.’* Simple 
negligence on the part of the publisher was not sufficient..* However, Davis v. 
Hearst is authority for the proposition that where an article is published wantonly, 
recklessly and with utter disregard as to its truth or falsity, malice in fact 
would be presumed.’ This latter doctrine adopted by the California courts is 
the law in numerous other jurisdictions.’ 


6160 Cal. 143, 116 Pac. 530 (1911). 

TDavis v. Hearst, 160 Cal. 156, et seg. See also Childers v. San Jose Mercury P. 
& P. Co., 105 Cal. 28, 38 Pac. 903 (1894). 

8Snively v. Record Publishing Co., 185 Cal. 565, 198 Pac. 1 (1921); Davis v. Hearst, 
supra; and Childers v. San Jose Mercury P. & P. Co., supra. 

®8Davis v. Hearst, supra, at p. 160. 

10Davis v. Hearst, supra, p. 156 et seq. See also Taylor v. Hearst, 107 Cal. 262, 
40 Pac. 392 (1895). 

Scott v. Times Mirror Co., 181 Cal. 345, 184 Pac. 672 (1919); Childers v. San 
Jose Mercury P. & P. Co., supra. 

12Davis v. Hearst, supra, at pp. 179 and 180. Note: Justice Henshaw states that 
by proof of the unprivileged character of a publication libelous per se the jury might 
infer the existence of malice in fact but the inference was not a presumption which the 
court could make for the control of the jury. 

13Davis v. Hearst, supra, pp. 172 and 173. 

an v. Hearst, supra, pp. 172-4; Graybill v. DeYoung, 140 Cal. 323, 73 Pac. 1067 

a . 

15Arizona Pub. Co. v. Harris, 20 Ariz. 446, 181 Pac. 373 (1919); Long v. Tribune 
Printing Co., 107 Mich. 207, 65 N. W. 108 (1895); Young v. Fox, 49 N. Y. S. 64 
(1898); Tim v. Hawes, 160 N. Y. S. 1096 (1916); Holmes v. Jones, 121 N. Y. 461, 
24 N. E. 701 (1890); Smith v. Matthews, 152 N. Y. 152, 46 N. E. 164 (1897); Corrigan 
v. Bobbs Merrill Co., 228 N. Y. 58, 126 N. E. 260 (1920); Pecue v. West, 233 N. Y. 
316, 135 N. E. 515 (1922); Laudati v. Stea, 44 R. I. 303, 117 Atl. 422, 26 A. L. R. 450 
(1922); Press Pub. Co. v. McDonald, 63 Fed. 238 (1894); Bennett v. Salisbury, 78 Fed. 








BAR 


dut) 
the 

in ft 
of | 
adec 
mali 


only 
the 

to j 
coul 
and 


by ( 


that 
tion 
mali 
dams 
assut 
769 ( 
120 ] 
Co. 2 
(2d) 














BAR BULLETIN 15 


Under the law prior to 1931 the rule was that although there was no legal 
duty on the part of the defendant to publish a retraction or apology, he did have 
the right to do so and such retractions or apologies were admissible in evidence 
in mitigation of damages even though not made promptly after the publication 
of the libelous article.“® Also when a retraction was fully, promptly and 
adequately made such fact had a bearing on the question of whether or not actual 
malice (malice in fact) existed.!* 

Summarizing, we see that before 1931 punitive or exemplary damages could 
only be recovered upon proof by the plaintiff that actual malice accompanied 
the publication of the libel and mere negligence or mistake was not. sufficient 
to justify an award of punitive damages. Also, the rule was that retractions 
could be introduced by the defendant for two purposes—(1) to mitigate damages, 
and (2) to show the absence of actual malice. 

To determine in what respect the existing law has been changed or altered 
by Civil Code Sec. 48a, each sentence of the section will be herein analyzed. 

It is apparent from the first sentence (which is the entire first paragraph) 
that the section applies only to libels published through mistake or misinforma- 
tion and in no way affects the rights and remedies of the person intentionally and 
maliciously defamed. This first sentence limits the plaintiff's recovery to actual 
damages unless a retraction is demanded and refused. It is only reasonable to 
assume that the legislature intended actual damages to mean general damages 


769 (1897); Times Pub. Co. v. Carlisle, 94 Fed. 762 (1899); Duk v. Morning Journal, 
120 Fed. 860 (1903); Post Pub. Co. v. Butler, 137 Fed. 723 (1905); Morning Union 
Co. v. Butler, 151 Fed. 188 (1907); Memphis Press-Scimitar Co. v. Chapman, 62 Fed. 
(2d) 565 (1933). 

16Turner v. Hearst, 115 Cal. 394, 47 Pac. 129 (1896). 

Turner v. Hearst, supra. 
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because subsequently in the section three types of damages are set forth—actual, 
special and exemplary.1* Therefore we see that the first change in the old 
law as to libels published through mistake or misinformation is that in the event 
the plaintiff fails to demand a retraction he can recover only general damages; 
whereas, previously he could recover general and special damages resulting from 
the publication of an inadvertent libel. 


The above change is important because of the conflict in the authorities on 
the question of whether damages for physical injury or suffering resulting from 
a libel are general or special damages.’® This question has not been definitely 
decided in California.?° 


In the Behrendt Case the court after mentioning the conflict and citing some 
of the authorities supporting the proposition that it is not necessary to specifically 
plead physical injury or suffering, stated : 


“Plaintiff's complaint contained the following allegation: ‘As a direct and 
proximate consequence of the publication of said articles, including their headlines 
and captions, the plaintiff has been caused to suffer a severe nervous shock 
and great mental anguish and humiliation. . . .’ In accordance with those 
decisions which hold that the physical suffering must be specially pleaded, as 
well as under the decisions to which reference has just been made, this allegation 
must be held sufficient to justify the reception in evidence of the plaintiff’s 
testimony concerning his physical suffering. Since the neural system is an im- 
portant part of the human body, a severe shock to the neural system, causing 
suffering, can properly be said to occasion physical suffering.”?1 


The second paragraph of Civil Code Sec. 48a prescribes the method to be 
used in the publication of the retraction, the rights and remedies of the plaintiff 
when there is a failure to retract after notice and the situation where a re- 
traction is published by the defendant. 


The first sentence of the second paragraph deals with the physical manner 
in which the defendant must publish an apology or retraction in order to 
receive the benefits of the statute. This sentence also provides that if the 
retraction is not properly published the plaintiff may, upon pleading the de- 
mand and refusal, recover actual, special and punitive damages. It is evident 
by this sentence the person libeled through mistake or inadvertence is given a 
right, which he did not have prior to 1931, viz.{he may, upon the failure 
of the defendant to properly retract, recover punitive damages by merely pleading 
and proving that the retraction did not meet the statutory requirements. Before 
the enactment of Civil Code Sec. 48a the person libeled by mistake was pre- 
cluded from recovering punitive damages under any circumstances. 


18Reference is hereby made to a_ discussion of this point in a recent and well 
written article by >john M. Hall of the Los Angeles Bar Association appearing in 12 So. 


Calif. Law Rev. 225 (March, 1939). The discussion of the meaning of the term “actual: 


damages” appears at pp. 255 to 258 of the article. 

19There is some anthority for the proposition that damages for physical suffering 
resulting from a libel being too remote are not recoverable. However, in the Behrendt 
Case is was held that such damages are recoverable. The court said: 

“Although there is some conflict in the authorities, the better reasoned cases 
hold that damages may be awarded for physical suffering as well as mental 
anguish. (Cases cited.) No sound reason can be advanced why damages 
should not be awarded for physical suffering as well as mental anguish, pro- 
vided, of course that the physical suffering be caused by the libel and be a 
natural and probable result of its publication.” 
20For a discussion of cases on the subject see note in 90 A. L. R. 1175, at p. 11%. 


2130 Cal. App. (2d) 77, at p. 85; 85 Pac. (2d) 949 (1938). 
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Another interesting problem which arises under this sentence is whether 
the determination of the adequacy of the retraction is a question of law for the 
court to determine or one of fact to be submitted to the jury. The courts in other 
jurisdictions are not in accord but the better view seems to be that the adequacy 
of the retraction should be submitted to the jury.** The only California authorities 
on the point are Turner v. Hearst,”3 a case decided many years before the enact- 
ment of Civil Code Sec. 48a, and the recent case of Behrendt v. Times-Mirror™ 
which cases indicate that the question is one of fact. 


There is some confusion as to the intent of the Legislature in adding the 
clause “if his cause of action be maintained” to this sentence. It might well be 
argued that by this clause a plaintiff’s right to recover punitive damages is not 
enlarged. As stated supra, the law prior to 1931 was that the plaintiff in order 
to maintain a cause of action for punitive damages had to plead and prove malice 
in fact (actual malice). Did the Legislature mean that the same burden re- 
mained after a demand for retraction and a refusal thereof? Such a construction 
would violate the apparent intent of the section. 


222Lawrence v. Herald Pub. Co., 158 Mich. 459, 122 N. W. 1084 (1909); contra: 
Gray v. Times Newspaper Co., 74 Minn. 452, 77 N. W. 204 (1898). 

23115 Cal. 394, 47 Pac. 129 (1896). 

2430 Cal. App. (2d) 77, 85 Pac. (2) 949 (1938). The court there said at p. 8&8: 
“It was the duty of the jury to determine whether the retractions were fair and complete 
and to what extent they mitigated the damages suffered by plaintiff.” 
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Proceeding to the second sentence of the second paragraph, it is provided 
therein that even though a perfect retraction or correction be published, the 
plaintiff may still recover special and punitive damages, in addition to actual 
damages, unless the defendant shall show that the libelous publication was made 
in (1) good faith, (2) without malice, and (3) under a mistake as to the facts, 


Thus the burden of proof is shifted from the plaintiff to the defendant. 
Prior to Civil Code Sec. 48a plaintiff, in order to recover punitive damages, had 
to prove the existence of actual malice or ill will on the part of the defendant. 
By Civil Code Sec. 48a plaintiff is relieved of this burden and the defendant, 
to escape punitive damages, is required to affirmatively prove the absence of malice 
as well as prove that the publication was made in good faith and under a mistake 
as to the facts. 


Analyzing the requirements placed upon the defendant to avoid special and 
punitive damages, even though a perfect retraction is printed, there is no difficulty 
i interpreting the intent of the Legislature as to the last of the three require- 
ments, 7. e., the defendant must prove that a mistake occurred. This mistake 
is generally an unintentional error in identity, and is easily subject to proof. 


As to the second requirement, it is only reasonable to assume that the Legis- 
lature in using the word “malice” meant ill will or malice in fact as defined by 
Justice Henshaw in Davis v. Hearst,* and not the malice implied in law. It has 
already been held that the word “malice” in the provisions of the Civil Code upon 
the subject of libel and slander means actual or express malice as distinguished 
from the somewhat fictional “malice in law.”*® As heretofore set forth actual 
malice is presumed where the mistake is so gross and wanton as to amount to a 
wilful disregard of plaintiff's rights.*7 


The third element to be proven by the defendant is not so easy of in- 
terpretation. ‘Good faith” is not defined in the section and it is proper to look 
to the appellate court of another state, where a similar statute was interpreted, 
for a definition of this term. Civil Code Section 48a is very similar to the 
Minnesota retraction statute, Minn. Mason’s Stats. (1927) Sec. 9397.78 The 
Supreme Court of Minnesota in Thorson v. Albert Lea Publishing Co.*® defined 
the term “good faith” at page 180 of the opinion. It is said: 


25160 Cal. 143, at p. 171 et seq. 

26Snively v. Record Pub. Co., supra, at p. 576. 
“7See supra notes 14 and 15. 

“82 Mason’s Minn. St. 1927, Sec. 9397: 

“In an action for damages for the publication of a libel in a newspaper, 
the plaintiff shall recover no more than special damages, unless a retraction be 
demanded and refused as hereinafter provided. He shall serve upon the publisher 
at the principal place of publication, a notice, specifying the statements claimed 
to be libelous, and requesting that the same be withdrawn. And if a retraction 
thereof be not published in as conspicuous a place and type in said newspaper 
as were the statements complained of, in a regular issue thereof published within 
one week after such service, he may allege such notice, demand, and failure 
to retract in his complaint, and may recover both special and general damages if 
his cause of action be maintained. And, if such retraction be so published, he 

may still recover general damages, unless the defendant shall show that the 
libelous ae gue was made in good faith and under a mistake as to the 
facts. 
29190 Minn. 200, 251 N. W. 177 (1933). In accord: Allen v. Pioneer Press Co., 
40 Minn. 117, 41 N. W. 936 (1889) ; Gray v. Times Newspaper Co., 74 Minn. 452, 77 N. W. 
204 (1898) ; Sullivan v. McCafferty, 117 Me. 1, 102 Atl. 324 (1917) ; Moore v. Stevenson, 
27 Conn. 14 (1858). 
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“Whether the publication was made in good faith depends upon whether the 
defendant was free from negligence in making it. If it was, there was im- 
munity from damages. If it was not, then general damages were properly 
awarded. ‘Mere belief in the truth of the publication is not necessarily enough 
to constitute “good faith” on the part of the publisher; there must have been 
an absence of negligence, as well as improper mottves in making the publica- 
tion. It must have heen honestly made in the belief of its truth, and upon 
reasonable grounds for this belief, after the exercise of such means as to verify 
its truth as would he taken by a man of ordinary prudence under like cir- 
cumstances.’ (Allen vy. Pioneer Press Co., 40 Minn. 117, 41 N. W. 939.)” (Italics 
added. ) 

If this definition of “good faith” is adopted by the California courts it will 
mean that even though the defendant retracts properly he must prove that he was 
free from negligence in the publication of the libelous material in order to avoid 
punitive damages. This will mean that the inadvertent publisher of a libel is in a 
far worse position under Civil Code Sec. 48a than he was prior to its enactment. 
Before 1931 punitive damages could not be recovered at all in such a case. Under 
Civil Code 48a such damages may be recovered unless the defendant properly 
retracts, and even though he does properly retract, punitive damages may still 
be recovered unless he affirmatively proves that he is free from malice and 
negligence. It is submitted that Civil Code 48a does not aid defendant news- 
papers and fails to accomplish the result obviously intended by the sponsors 
of the legislation. 
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NOTICE TO MEMBERS: 


The Board of Trustees has au- 
thorized the printing and mailing 
to each member a pocket mem- 
bership card of a size suitable and 
convenient to carry in a pocket 
wallet. It is believed this form 
of card evidencing membership 
will be favorably received. 








COURT RULES si.sssche 


ai gy om COURT 
Los Angeles County 





212 Page Loose-leaf com- oO tl Oo — 

° udicial uncil ‘ules 
pilation of Court Rules and <ippeME AND APPELLATE COURTS 
Rules of Practice, with New Judicial Council 


Rules, and Amendments, APPELLATE DEPT. SUPERIOR COURT 
effective July 1, 1932 eon owe dr ge 
ive y . ° MUNICIPAL COURT 
Los Angeles 
UNITED STATES DISTRICT COURT 
Southern District 


COURTS OF ADMIRALTY 
of the United States 


PRICE $1.00 “cr the ‘United States 


All amendments, made since the publi- 
cation, are available in loose-leaf form, 
at Daily Journal Office without charge. 


Los Angeles Daily Journal 12h Nowe Utual 6354 


* 


























U.S. POSTAGE | 


lc PAID 


PERIODICAL DEPT., Los Angeles, Call 
0 §.HOPE ST., 


ty U ¢ ’ ° 
PUBLISHED SEPTEMBER, 1939 

















Studies in the Adequacy 
of the 


Constitution 


By JAMES BARCLAY SMITH, Professor of Law, University of Kansas 


A careful analysis of some of the most important and active 
functions of the Constitution of the United States of America 


TABLE OF CONTENTS 


. Limitations Upon Government Competition—Conservation and | 
Regulation Through Ownership and Development 


. Distribution Through Classification— 
Regulation and Taxation 

. The Protective Function of the Police Power and Private | 
Property Rights Including Employment | 


. Price Control in Public Utility Function— 
A Constitutional Rate Base 


. The Commerce Clause— 
Local-Interstate Commerce and the Power to 
Prohibit Commerce 
VI. The Administration of Law and the Function of the 
Non-Judicial Tribunal 
VII. The Federalization of Causes of Action— 
The Constitution and the Conflict of Laws 


TABLE OF CASES—A complete alphabetical list of all the cases mentioned 
in the book. : 


INDEX—A very thorough and comprehensive index of the contents, complete 
with cross-references. 





Order your Copy. Price $3.50, Postpaid 





PUBLISHED BY 


Parker & Baird Company 
Law Publishers . 
241 East Fourth Street Los Angeles — 















» OWE 


